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1. The Council of Europe has asked me to comment on the draft Law on Freedom of Information for the Republic of Serbia. I have been asked to focus in particular on the aspects which concern the print media and to consider the law in relation to European Human Rights standards as they apply to the media.

2. This request follows an earlier and similar exercise which I conducted in relation to the Model Law on Public Information that had been prepared by a Working Group of the Belgrade Centre for Human Rights and Association of Independent Broadcasting Media (ANEM).  I gave my comments on this draft on 24th November 2000. The present draft has many differences, although they both share the general aim of seeking to liberalise the law on public information and to reflect European standards. 

3. The primary European standard which I have considered is Article 10 of the European Convention on Human Rights and Fundamental Freedoms. This says:

“(1)
Everyone has the right to freedom of expression. This right shall include freedom to hold opinions and to receive and impart information and ideas without interference by public authority and regardless of frontiers. This Article shall not prevent States from requiring the licensing of broadcasting, television or cinema enterprises.

“(2)
The exercise of these freedoms, since carries with it duties and responsibilities, may be subject to such formalities, conditions, restrictions or penalties as  are prescribed by law and are necessary in a democratic society, in the interests of national security, territorial integrity or public safety, for the prevention of disorder or crime, for the protection of health or morals, for the protection of the reputation or rights of others, for preventing the disclosure of information received in confidence, or for maintaining the authority and impartiality of the judiciary.”

4. In my earlier comments I set out the general principles which emerge from the case law of the European Court of Human Rights in relation to Article 10. For ease of reference, I repeat those here.

5. Although the list of permitted qualifications to the primary principle of freedom of expression may appear to be formidable, the European Court of Human Rights has developed a number of  principles which must be applied. Without in any way attempting a comprehensive catalogue, the principles include the following:

a. The universality of Article 10(1) – freedom of expression belongs to everyone.

b. The principle applies to all forms of expression. It includes the manner in which the expression is made and the means by which it is made.

c. The Article guarantees the right to impart and to receive information and ideas. Thus the interests to be considered are not only those of publishers (and writers) but their audience or readership as well.

d. Freedom of expression is of particular importance in a democratic state and restrictions on it are to be strictly limited.

e. The interferences to which Article 10(2) applies are capable of taking many forms. They do not just include prior prohibition of publication (although these are particularly serious and will call for the closest examination to see if they satisfy the tests in Article 10(2)), but also embrace punishments, penalties or awards of damages which are imposed after publication has taken place.

f. Any interference or restriction must satisfy three requirements:

i. It must be prescribed by law. This does not simply mean that there must be a domestic legal norm. “Law” in this sense must have two further qualities – it must be accessible and it must allow the person affected to predict with a reasonable degree of certainty when the restriction will apply.

ii. It must pursue a legitimate aim – that is one of the list of grounds in Article 10(2) for restricting freedom of expression.

iii. It must be “necessary in a democratic society”. I shall say more about this principle in the course of these comments but in broad terms the restriction must answer a “pressing social need”. Of particular importance, the restriction must be “proportionate” to the aim being pursued.

g. Although all forms of speech are presumptively protected by Article 10(1), restrictions which curtail political debate or discussion on matters of public interest are looked at particularly closely and are harder for a public authority to justify under the “pressing social need” test. 

General Provisions

6. Article 1 begins by saying that “The present law regulates citizens right to public information …”. Although, no doubt, the law will primarily affect Serbian citizens, it is important to remember that Article 10 guarantees rights of freedom of expression to everyone subject to the laws of the member state. Thus aliens as well as citizens enjoy its protection.

Principles
7. Article 4 provides “Every citizen shall be entitled to be accurately and comprehensively informed about all significant developments and ideas by the media. The media shall be obliged to accurately, timely and comprehensively inform citizens about al significant developments and ideas.” It is true that there have been occasions when the European Court of Human Rights has spoken of the media having a duty as well as  a right to impart information and ideas, but this has been always in the context of the media’s freedom to impart information. It is difficult to understand what a legal  duty of the kind contained in Article 4 means. No penal sanction is imposed on the media for failure to comply with Article 4. It is difficult to see how a private law claim could be based on breach of Article 4. On one view it may be a harmless exhortation to the media. But there is a risk that a general provision of this kind will be the source of argument for imposing on the media a legal obligation which is uncertain and potentially extremely onerous. 

8. Article 5 paragraph 2 says “A journalist shall bear no consequences whatsoever for a view he/she publicizes in the process of performing his/her professional task.” I found this provision hard to reconcile with Article 70 which did seek to impose liability on  journalists for harmful effects which result from their writings.

9. Article 6 is headed “Public Information as Public Service” and says in paragraphs 1 and 2: “Public Information shall be a service to which each individual citizen is entitled. Each individual citizen shall have the right to use any media at his /her discretion.” As with Article 4, it is unclear what legal sanction is to be imposed if the individual citizen is deprived of this right. Perhaps a distinction is needed between state owned media outlets and those which are in private hands. In the case of the former it may be possible to impose an obligation of “universal access” but the later would seem to conflict with the ordinary market principles which private suppliers will expect to prevail. It may be that Article 6 is aimed at discriminatory denial of access to a particular media. If this is the case, then a principle of non-discrimination could be applied to private and public media alike.

10. The third paragraph of Article 6 says “Any kind of monopoly on public information shall be prohibited.” There was a similar provision in the Model Law which I reviewed in November. In my previous comments (paragraph 9) I noted the complexity of the problems of monopoly. I fear that this draft, like the previous one, does not really come to terms with this.

11. Article 9  is concerned with the protection of privacy. Paragraph 3 says “The right to privacy can be restricted in the case of persons holding state or other public offices when information includes facts the public is justifiably entitled to know.” This properly recognises that privacy interests cannot always prevail and that there may be circumstances where the public interest in publication outweighs the interest in protecting privacy. This will most frequently be so in the context of public officials. But that will not always be the case. In Fressoz & Roire v France 
 the European Court of Human Rights was concerned with a complaint from a French magazine which had been convicted of publishing copies of  tax returns of the head of  the car manufacturer,  Peugeot. The company was in the middle of a labour dispute over employees’ pay. The tax assessments showed that the head of the company had received very significantly higher increases in his pay than was in issue in the labour dispute. The Court held that in the circumstances of the case there was a public interest in the publication and the conviction did not answer a “pressing social need.” It upheld a violation of Article 10. Here, then, was an example of a person who was not a public official but whose privacy interests had to be subordinated to the public interest.

12. Article 10 provides that information clearly labelled as business, state, military or official secret shall not be published. There is an exception where it is obvious that the matter should not be treated as classified. This is sensible. Over-classification is a familiar problem. However, I would again question whether paragraph 2 goes far enough if it only permits the court to consider whether the information was indeed secret. In terms of Article 10, it may be necessary to ask the further question – that is, even though the information was secret, was there a public interest which would nonetheless justify publication. If there was, it could not be said that interference with freedom of expression would be “necessary in a democratic society”.

13. Article 11 provides “Owners of the media shall appropriately secure interactive relations between newsrooms, journalist and the public.” I was not clear what this provision was seeking to achieve or the sanction which the drafters had in mind if it was not achieved. I see that later in the draft law there are provisions for retorts and corrections. Article 11 must, therefore be dealing with something more. There may well be good marketing reasons why the owners of media would want to foster relationships with the public, but it is difficult to see why this should be made the subject of a legal duty.

Media Outlet
14. Article 13 defines a media outlet. It is a requirement that the distribution be to “an unlimited and potentially infinite number of people”. I was not sure what this was intended to include or exclude. Newspapers necessarily have a print-run of a finite number of copies. That presumably does not exclude them from the definition. Pargraph 3 of Article 13 treats them as paradigmatic examples of a media outlet. Would a media outlet with a purely local distribution be able to satisfy the definition in paragraph 1? The drafters might want to consider an alternative along the lines of “distribution or dissemination to the public or a section of the public.”

15. The definition of a media outlet is expanded upon in Article 15. The drafters of the  law may wish to think again about the use which is made of the term “media outlet” later in the law and consider whether all of the types of publications which are excluded from the concept of “media outlet” by Article 15 ought to be excluded from all of the following provisions. Thus, one of the effects of registration of a media outlet is protection of the title from use by others. Is this not a protection which might be legitimately needed by the publisher of a quarterly magazine or a periodical with material of special interest for an expert audience?

Distribution of the Media
16. Article 18 says that the “media shall be distributed appropriately.” It is not clear to whom this injunction is directed or what sanction could be imposed if it was not observed. 

17. I am also unclear as to what the drafters had in mind by Article 19 which says “Free distribution of the media is an imperative condition for exercising citizens’ right to public information.” Discrimination by distributors is prohibited by Article 21. Regulations concerning trade, taxes, urban planning and telecommunications are permitted by Article 20. What is left for Article 19 to deal with?

18. Article 24 creates an exception to the general rule that no shall be entitled to impose a ban on distribution of a media. As I said in my previous comments, the European Court has rejected the argument that prior  prohibitions on expression are necessarily incompatible with Article 10. However, the Court has emphasised that these types of control since they prevent expression (rather than impose a sanction ex post facto) call for the closest scrutiny to see if the requirements of Article 10(2) are satisfied. One of the legitimate aims which can be pursued is the prevention of crime, but the fact that this is the aim of the measure which imposes the restriction on freedom of expression is not the end of the matter. The restriction must still answer a pressing social need. In particular, the restriction must be a proportionate response. With this in mind, I would make the following comments on Article 24:

a. The provision applies if the “media outlet has served as a means of committing crimes [of the type specified]”, but would it be proportionate to prevent the newspaper carrying on its business if it was not itself complicit in the offence. In some cases this may be obvious e.g. where the advertisement is plainly and obviously inflammatory, but that will not always be so. I note that the provision applies in the case of “any other crime liable to over 5-year imprisonment”. I do not know whether that is an unusually severe sentence in the Serbian Criminal Code, but in the UK there are very many crimes which carry a maximum sentence of 5 years or more.

b. It should be explicit that seizure of items  as evidence when this will have the consequence of preventing the publisher from continuing to operate should only take place if , for some reason, proper evidence cannot be preserved in an alternative form. With computer discs, for instance, a copy of the disc would be likely to be an adequate substitute.

c. Before objects are seized to prevent repetition of the offence, the court ought to be required to consider whether some lesser measure would not be sufficient. Would it, for instance, be sufficient to order the publisher not to repeat the offending material? That would allow the publisher to continue to publish other material which fell outside the terms of the order.

19. Article 25 says: “In exceptional circumstances when citizens move in restricted areas such as barracks, hospitals or prisons, a person in charge of such area shall neither actively nor passively restrict the supply and use of the media.” I wonder whether this has suffered from translation difficulties. I think that the right principle is that people in such institutions presumptively still enjoy their rights under Article 10 to receive information and ideas. The circumstances may be such that restrictions are necessary for one of the reasons set out in Article 10(2). Thus those in charge of prisons could legitimately prevent the circulation of material which would encourage or enable escapes from custody and those in charge of barracks could prevent distribution of material which encouraged soldiers to desert and thus imperil national security. But in the absence of such special factors, the inmates of such institutions retain their right under Article 10(1)
.

The media register

20. I notice that a significant change from the previous draft is that registration appears to be optional. There is no equivalent that I can see to the previous prohibition on publishing a newspaper which was unregistered and no criminal sanctions for doing so. Rather registration appears to be a facility primarily to enable a media outlet to protect is names. However, if this is so, I am not sure how it will achieve the other aims in Article 26 of “helping asserting responsibility for a published information and to provide statistical data.” If any question of making registration mandatory was to arise again, I would refer to the comments I made at paragraph 12 of my previous document.

21. Article 33 establishes a principle of priority. Thus a media outlet cannot be registered in a name which has already been registered. The drafters might wish to consider whether this rule is too inflexible. Two situations occur to me:

a. If the existing title either circulated in a quite distinct region or was marketed to a quite distinct group, there might be no real risk of confusion and it might not then be justified to prevent the second applicant from selling his paper under his preferred title.

b.  The internet has shown the risk of unscrupulous traders grabbing an early right to famous names and then seeking to sell them to the businesses which have an established reputation in those names. The drafters might wish to consider including a system which would allow the later applicant to challenge the right of the existing registered media outlet to the registered name.

Access to information

22. The earlier draft also had a section on access to official information. One notable difference between the drafts was that the earlier one included a provision on access to judicial decisions. This draft does not. I am not sure whether that is because access to courts and their documents is to be dealt with elsewhere in Serbian law. It is important that the public should have access both to courts and to their judgments if Article 6(1) of the Convention is to be observed
.

Journalists
23. Article 62 provides that journalists shall be entitled to deny anyone information that will reveal his/her source or place and time where or means by which she/he has obtained this information. In Goodwin v UK
 the European Court of Human Rights confirmed that a right to protect the anonymity of a source was an integral part of the right of freedom of expression under Article 10. Paragraph 1 of Article 62 of the draft law reflects that position. I note that the right is confined to journalists. While the right is particularly important for them, it ought not, I believe, to be confined to them. This is particularly so given the definition of a journalist in Article 60 as a person “assigned to participate in creating essential contents of a media outlet and possesses a journalist ID card.” This definition might seem to exclude free-lancers who could still be engaging in investigative journalistic work where the protection of  source anonymity is particularly important.

24. Article 62 paragraph 2 says “Exceptionally, a journalist shall not be entitled to deny information under para 1 of this Article to a court or the police if the information relates to planning of crimes quoted under Article 24 para 1 of this law. It is the case that in Goodwin the Court accepted the argument of the UK government that the right to protect the identity of a source was not absolute and could be overridden if there were compelling reasons for doing so. This paragraph of the draft law rightly accepts that an order for source disclosure will be exceptional, but the subsequent condition  - that the information relates to the planning of crimes quoted in Article 24 paragraph 1 may not be strict enough to meet the stringent test set by the European Court.  The range of crimes in Article 24 paragraph 1 may be wide. The information may relate to such crimes and yet it may still not be “necessary” for the information to be obtained from the journalist. It is troubling that the article envisages that the police might require disclosure. At least if the matter had to come before a court there will be a judicial weighing of the proper considerations before an order was made.

Public Information Liability

25. Article 70 provides that a journalist who has written an article or is an author of a feature that has produced harmful effects or has taken part in writing such article or making of such feature shall be liable under the provisions of civil and penal laws. Not knowing how Serbian civil and penal laws impose liability, I cannot comment on the effect of this provision. I see that in paragraph 2 of Article 70 the court is directed to have particular regard to the citizen’s right to be informed. In order to comply with Article 10, the court would also have to see that its decision complied with the journalist’s or author’s right to impart information and ideas. That will often, but not invariably, be the obverse of the public’s right to receive information and ideas.  The other matters referred to in this paragraph of Article 70 will be relevant, but the ultimate test under Article 10(2) would be whether liability is “necessary in a democratic society” for the achievement of one of the aims for which restrictions on freedom of expression can be imposed.

Special Obligations in the Domain of Public Information

26. Article 84 gives  the government the power to require media outlets to carry announcements of particular significance for the state’s defence and security of for citizens’ lives, health and property. There was a similar provision in the earlier draft although that was confined to announcements which were urgent and also imposed the obligation only on state-funded publications (see paragraph 13). Whether this wider formulation is compatible with Article 10 is likely to depend on how frequently the government has resort to it. If it is confined to exceptional circumstances where there is in fact an urgent need to make announcements for preventing crime or disorder or for the protection of health or in the interests of national security then it will be consistent with Article 10. As I said in my previous comments, the drafters might wish to include the express right for publishers to tell their readers or viewers that they are obliged to carry the announcement under this provision of the law.

27. This draft of the law includes a distinct provision for publication of judicial decisions when the court so directs (Article 85). In this case (unlike the announcements from the government) the media outlet is entitled to be paid compensation, although the media outlet cannot insist on advance payment. I am not sure of the thinking behind this provision. Is it intended to apply to judicial decisions on law suits to which the media outlet is a party? If it is not limited in this way then again it would be necessary to see how the provision worked in practice. If publishers were faced with onerously extensive  requirements to publish judicial decisions and especially if the compensation was meagre and/or paid after a lengthy delay, it may well be that Article 10 would be violated. Indeed, in these circumstances, the publishers might well have a case that their right to security of their possessions under Article 1 of Protocol 1 of the Convention had been violated. 
28. Article 88 requires a media outlet to take circumstantial care as to the accuracy of the information which it publishes. A distinction seems to be drawn here between “information” (where the above duty applies) and “value judgment” where the duty is to take circumstantial care “while assessing a possible illegality of a publicly expressed value judgment”. I have had trouble in understanding the later concept, but that may be due to translation difficulties and ignorance of the framework of Serbian civil law which is the background for this provision. However, the European Court of Human Rights has recently emphasised that a national law which imposes liability on a media outlet for repeating the views of others may well be incompatible with Article 10
.
Retort , Correction and Polemic

29. Articles 104 – 109 concern the obligation of a media outlet to publish a retort where the outlet has previously published information or views which have impaired  interests of the person concerned. I note that this is a right which is additional to the right to a correction (that is dealt with in articles 111-118). My concern would be that although the premise of the right of retort is that it is intended to “remove consequences of or relieve the impaired interest”, there is no process for determining whether the interests of the complainant  deservedly suffered. If the initial articles were true, it is difficult to see why the newspaper should be compelled to print an (untrue) retort and also be banned from commenting on it on the same day in the same media outlet (Article 110).
Penal Provisions
30. I do not know the value of the dinar and so cannot assess the level of fines which can be levied. Serbian courts operating these provisions would need to have in mind that even if in principle a restriction on freedom of expression is compatible with Article 10, the court must consider the operation of the law in relation to the circumstances of the particular case. Thus, any sanction which is imposed must itself be proportionate to the legitimate aim that is being pursued.
Conclusion

31. As I said in conclusion of my November report, my detailed comments have concentrated on the areas of concern and where there is a risk that the proposed law comes into conflict with the European norms on freedom of expression. These would be areas for further discussion. It is apparent that there are many other areas (on which I have not commented) where the drafters have strived to take account of democratic principles and, in particular, those of freedom of expression and freedom of information. I regret that I will not, myself, be able to continue those discussions when they take place in June, but I hope that they are fruitful.
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Introduction
1. As asked by The Council of Europe, I hereby present my comments on the Serbian Draft Law on Freedom of Information, 21st May 2001. First I would like to congratulate the Belgrade Media Centre and everybody else involved in the Draft Law with the result so far – I do believe the draft covers a lot of ground. 

Although it is a trite remark, I would like to stress that my comments are based on a specific Danish context, and not on much knowledge of Serbian Law. The lack of knowledge of Serbian Law in general makes it impossible to comment in detail on specific issues at this stage. Two examples: 

The Danish Act on Liability for Media only deals with who should be liable for the form and content of public information, and does not deal with the legal limitations of the right of expression. This question is left for regulation by the Danish Penal Code (and article 10 in the European Convention on Human Rights). Article 70 and article 86 of the Serbian Draft Law deals with both questions at the same time: liability and legal limitations of the right of expression. Article 70 explicitly refers to Serbian Civil and Penal law. As also pointed out by Mr. Andrew Nicol QC (see point 25 in Comments, 23rd May 2001), one would need to know Serbian Civil and Penal Law in order to go into the matter in depth.   

Another example is the very important question of media access to public administration files. The Danish debate on this problem, to my mind, shows that the media need clear and positive rules that regulate the access to public administration files. I think the legal relation between the Draft Law on Freedom of Information and existing or planned Draft Laws on access to public administration files should be considered carefully. As expressed by Mr. Nicol in point 12 and 22, I, too,  am afraid that the regulations set up in article 10 of the Draft Law will be too broad and not sufficiently precise.   

I realise that my points and proposals very well may have been discussed – and rejected - at an earlier stage of preparing the Draft Law. If so, I excuse in advance.

2. I have read the comments from Mr. Nicol on the draft law and article 10 of the Convention on Human Rights and Fundamental Freedoms with the relevant case law. As this very important issue has been covered by Mr. Nicol, and since I have only few additional remarks to what has already been said, I have focused on another issue : the question of enforcing 
the provisions of the law. I have subdivided this question into three themes. 

3. Firstly I find many arguments in favour of establishing an independent body, with special knowledge in the field of public information and media, as a control/mediation mechanism. First of all I think complaints following some of the decisions mentioned in the draft probably could be processed more effectively by an independent body than by the ordinary judiciary system.   

Also I think that the creation and further development of rules for professionalism and codes of ethics generally accepted by the civil society, will be key issues for any future law in the field of information and media in a democratic society. I think that an independent body, with members from among others the media themselves, could be the right forum for such development – together with the journalists associations as proposed in the draft. 

I shall comment upon these issues under point a)
4. Any draft law will raise a general question on how to secure proper enforcement of the requirements set up by the law. I shall under point b) address some of the articles in the draft that might be difficult to enforce. Mr. Nicol also touches upon this question in his comments.

5. An effective enforcement has a specific angle when you look at the obligations in the Draft Law for public authorities, political parties and others to actively give information, press releases etc. Under point c) I shall look at this issue in relation to the general problem of enforcement. 

6. Under point d) I shall comment very briefly on article 16,3 of the Draft Law in relation to article 10 in the European Convention on Human Rights.

a) Proposal of an independent control body, and codes of ethics 

1a. 
I think it should be considered to set up a specific, independent body to deal with complaints about e.g. media not in line with the rules of professionalism and codes of ethics. 

2a.
This independent body should consist of the following members: a Chairman and Vice Chairman, independent legal experts e.g. like in Denmark from the Supreme Court, appointed after consulting the President of the Supreme Court. Two members from the Journalists Associations
. Two members form the Associations of Editors and two members from the civil society. In each case four members of the body decide on the matter, and in this way the media themselves will be very much key figures in relation to the development of rules of professionalism and codes of ethics. 

3a.
In Denmark, this body is not only allowed to process complaint cases that are not more than four weeks old, the board may also take up cases on its own initiative if the victim accepts. In this way the board is able to follow the development more effectively, even in cases where victims do not react immediately on their own. 

4a.
The board is expected to process the cases in a rapid and effective way, and the media have to answer hearings from the board within seven days. It is also possible for the board to set up meetings in order to mediate between the parties. I noted that article 130 in the draft is aware of the need for prompt decisions in these matters, and stipulates that proceedings to protect citizens´ rights to public information shall be considered urgent, and that a trial must be scheduled within 15 days from the day the charge has been filed. The court´s possible inefficacy may be considered a violation of citizens´ right to public information. Although the draft in this way has provisions for securing a swift trial, and without knowing the Serbian judiciary system, I do think generally that independent bodies very often for obvious reasons work more swiftly and effectively than the courtrooms. By setting up an independent body you also enable victims to obtain a solution in a discreet way if they may wish so. In Denmark it is free to file a complaint 
and there are only few formal requirements. 

5a.
Besides processing complaints about codes of ethics, an independent body could also deal with other complaint cases, like for example denial of entry into the register, mentioned in article 37 and 38 in the draft. Decisions pursuant to articles 48 to 58 could also be considered left to the competence of an independent body, as well as decisions according to articles 104 to 117 on rights to retort and correction. 

6a.
In relation to the specific question of development of a code for ethics, article 70 of the draft says:

A journalist who has written an article or is an author of a feature that has produced harmful effects, or has taken part in writing such article or making of such feature, shall be liable under provisions of civil and penal laws.

While deciding on a journalist´s liability, a court of law or other state body shall take particular care that its decision does not violate citizen´s right to be informed and, before passing its ruling, shall assert the degree of damage suffered by the actual work, the journalist´s intention behind it, and to what extent the journalist has observed professional rules, the code of ethics in journalism and principles of this Law.

Considering the liability of a journalist, the provision refers to standards and norms known by the judiciary and expressed in Serbian civil and penal laws. At the same time article 70 refers to more vague standards, developed outside the courtrooms 
- professional rules and a code of ethics. The grounds for assessment left to the judges apparently consist of various elements, which are different by nature – some well-known and integrated parts of the work in the courtrooms, and some more remote to the traditional universe of a judge.

7a.
The code of ethics is mentioned again in article 122, where it is foreseen that journalists associations shall set down the codes of ethics, and that several associations can adopt a common code of ethics. Although it is not said explicitly, I gather the codes will deal with the content of products of journalists, the form and way in which they are published as well as the behaviour of journalists, without violating the rights of journalists to work and e.g. protect the identity of a source.

Professional rules and codes of ethics are also explicitly mentioned in articles 66 and 80.

8a.
Professional rules and codes of ethics often appear when it is impossible to make clear and precise provisions in a law, and there is a need for developing standards in line with the general concept in society. Codes of ethics (or codes of behaviour) are known in many areas, rules and regulations. To my knowledge one of the latest examples can be found in the EU directive on Processing of Personal Data where good practices for the processing of data is introduced.

9a.
In Denmark I know professional standards from e.g. the concept of good administrative behaviour. I mention this example because I think the development of this concept in Denmark may shed some light on the general nature of codes of ethics. 

10a.
It is very often believed that the Danish concept of good administrative practise is developed by the Ombudsman when he does not have clear rules in laws or by-laws to base his assessment on. In fact history shows that the Ombudsman to a very large degree develops the concept on practices already established within parts of the administration itself. The outlines of the concept of good administrative behaviour has in other words already been developed by the administration. This fact is probably the reason why the Ombudsman`s decisions on what is good administrative behaviour as a general rule are followed by the administration without problems. 

11a.
To my mind development and implementation of legal standards like codes of ethics probably in general presuppose that the code is developed by the people who have to live by it. This is foreseen in article 122, where the journalists associations are supposed to develop the codes. But it is the judges in the courtrooms that in cases of conflict have to actually apply the codes in correlation with other criteria (art. 70). 

b) Effective enforcement – some further problems  


1b.
Another aspect of the enforcement problem is found in laws, by-laws etc with articles having very broad definitions, or regulations that might be left to the market and/or private law. In the Draft only a few articles have penal provisions in cases of violation. 

2b.
I think examples of the first kind might be found in article 13,2: Besides latest and timely information about facts and views, a media outlet shall publicise other contents as well and article 18 on Ways to Distribute the Media. As the last example I shall mention article 1 that could be shorter, e.g. like The present Law regulates citizens rights to public information, as well as journalists rights and duties. The sentence as a natural right to free expression of a variety of views and ideas does not add very much new - instead article 1 could refer directly to article 10 in the European Convention on Human Rights.

3b.
Examples of articles that might be left out or left to regulation by the market or private law can be found in article 12 about owners’ refusal to co-operate or promote co-operation with foreign media in terms of professionalism, programming and technology, article 65 about the owner’s right to forbid a journalist to work for several media outlets, article 76 about the journalist’s obligation to carry out all assignments given to him by an editor and article 124 about the journalists associations rights to interfere in labour dispute.

4b.
I am aware that the articles mentioned will have a value giving words to some broad democratic principles, but seen in the perspective of implementation and enforcement, they may not be very useful. Instead they might create new problems if they were to be argued in the courtrooms. Article 76 e.g. goes into the relation between the journalist and his editor. Article 76 allows the journalists to refuse to carry out assignments contrary to provisions in the Draft Law or other laws in Serbia. I think it should be considered to make it possible for a journalist and his editor to discuss whether an assignment is contrary to professional rules or codes of ethics – leaving it up to them to decide whether future co-operation is possible.

c) The obligations to inform?
1c.
As I have mentioned before, I think it is crucial that no articles or obligations are introduced in this very important law without standing a fair chance of successful implementation and effective enforcement. One big issue in this relation might be the obligations assigned to public authorities, political parties and others to actively inform about their work. Examples are found in art. 3,3,  4,1 and 2, art. 5,3, art. 48,1 and 2, art. 49, art. 50, art. 52, art. 52, art. 53 and art. 55.

2c.
In the light of implementation problems one might doubt that e.g. the obligation under article 3,3 for all state bodies, political parties etc to inform the public about their activities and circumstances vital for their operations, will be possible for any court to implement in an effective way. In these cases there will probably always be a margin for discretion which can be very difficult to define precisely. 


d) The European Convention on Human Rights, article 10
1d.
Besides the points already taken up by Mr. Nicol, I shall only mention article 16,3 which states the following:




Political parties shall not own the broadcast media.

To me this article might be a violation of article 10 of the European Convention on Human Rights. Political parties are protected by the Convention as well, and a general provision like article 16,3, may cause problems. 

� (1999) 5 Butterworths Human Rights Cases 654


� see for instance Vereinigung Demokratischer Soldaten Osterrichs and Gubi v Austria (1994) 20 EHRR 56


� Article 6(1) provides: “In the determination of his civil rights and obligations or of any criminal charge against him, everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law. Judgement shall be pronounced publicly but the press and public may be excluded from all or part of the trial in the interests of morals, public order or national security in a democratic society, where the interests of juveniles or the protection of private life of the parties so require, or to the extent strictly necessary in the opinion of the court in special circumstances where publicity would prejudice the interests of justice.”





� (1996) 22 EHRR 123


� Thoma v Luxembourg  judgment of  29th March 2001 
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