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introduction
General Principles


In a democratic society, media legislation must be based on the presumption of freedom, including the rights and freedoms laid down in Article 19 of the International Covenant of Civil and Political Rights (ICCPR) and Article 10 of the European Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR). 


Article 10 of ECHR states in para. 1: “Everyone has the right to freedom of expression. This right shall include freedom to hold opinions and to receive and impart information and ideas without interference by public authority and regardless of frontiers. This article shall not prevent States from requiring the licensing of broadcasting, television or cinema enterprises”.

These rights and freedoms are to be enjoyed and exercised by everyone. Accordingly journalists and the media do not have special rights and privileges over and above the rights enjoyed by other individuals. If these freedoms are assumed, then it is clear that legislation need only describe rules and procedures for their exercise and lay down those restrictions and exceptions from them which are acceptable in a democratic society.


The European Court of Human Rights has consistently held that any restrictions on freedom of expression, based on the exhaustive list of reasons for such restrictions in para. 2 of Art. 10 of ECHR, must be:

· prescribed by law, 

· narrowly interpreted, 

· must respond to a pressing social need, 

· pursue a legitimate aim, 

· must be pertinent, proportional to the aim pursued, and necessary in a democratic society.


The Declaration on the Freedom of Expression and Information, adopted by the Committee of Ministers of the Council of Europe on 29 April 1982, regards the freedom of expression and information as vital for the social, economic, cultural and political development of every human being and as an essential foundation of democracy, and calls on States to guard against infringements of the freedom of expression and information; it regards the existence of a wide variety of independent and autonomous media, reflecting a diversity of ideas and opinions, a cornerstone of a democratic media system.


The 4th European Ministerial Conference on Mass Media Policy (Prague, 7-8 December 1994) adopted Resolution No. 1: “The Future of Public Service Broadcasting”. It clearly spells out the policy framework for, and defines the mission of, public service broadcasting and explains the obligations of the State in guaranteeing its independence and proper functioning. Ministers affirmed that media pluralism and diversity are essential to democracy, and resolved to guarantee the existence of public service broadcasting, also by establishing or maintaining an appropriate and secure funding mechanism. 


In that Resolution, member States undertook „to define clearly, in accordance with appropriate arrangements in domestic law and practice and in respect for their international obligations, the role, missions and responsibilities of public service broadcasters and to ensure their editorial independence against political and economic interference”.

In Recommendation No. R (96) 10, the Committee of Ministers of the Council of Europe recommended that member states include in their domestic law provisions guaranteeing the editorial independence and institutional autonomy of public service broadcasters.

In the protocol on public service broadcasting to the Treaty establishing the European Community, adopted in June 1997, the European Council stated that the system of public broadcasting in Member States is directly related to the democratic, social and cultural needs of each society and to the need to preserve media pluralism. The protocol recognizes that it is within the competence of Member States to confer and define the remit of public broadcasting and to organize it. It indirectly acknowledges the right of member states to provide for the funding of public service broadcasting (from both licence fees and advertising, in addition to any potential public subsidies), insofar as such public funding is granted for the fulfilment of the public service remit and does not affect trading conditions and competition in the Community.


States-Parties to the European Convention on Transfrontier Television have undertaken to respect the freedom of transfrontier television. Article 4 of the Convention on freedom of reception and retransmission states that “the Parties shall ensure freedom of expression and information in accordance with Article10 of the Convention for the Protection of Human Rights and Fundamental Freedoms and they shall guarantee freedom of reception and shall not restrict the retransmission on their territories of programme services which comply with the terms of this Convention”. 


Other recommendations of the Committee of Ministers of the Council of Europe in the media field include:

1. Recommendation No. R (2000) 23 on the Independence and Functions of Regulatory Authorities for the Broadcasting Sector

2. Recommendation No. R (2000) 7 on the right of journalists not to disclose their sources of information 

3. Recommendation No. R (99) 15  on measures concerning media coverage of election campaigns

4. Recommendation No. R (99) 1  on measures to promote media pluralism

5. Recommendation No. R (97) 21 on the media and the promotion of a culture of tolerance 

6. Recommendation No. R (97) 20  on "hate speech"

7. Recommendation No. R (97) 19  on the portrayal of violence in the electronic media

8. Recommendation No. R (96) 10 on the guarantee of the independence of public service broadcasting

9. Recommendation No. R (96) 4  on the protection of journalists in situations of conflict and tension

10. Recommendation No. R (94) 13  on measures to promote media transparency

On 8 June 2000 the Charter for Media Freedom was adopted within the framework of the Stability Pact for South Eastern Europe. The Charter lays down principles for media policy in determining the shape of a democratic media system.

Mention could also be made of the Final Statement: A Checklist for Editorial Independence in Broadcasting, adopted at an IFJ Conference for Journalists in South-eastern Europe on “Reforming Broadcasting: Towards Editorial Independence in Public Service Radio and Television” (Zagreb, Croatia, April 15th-18th, 1999)


The “Final Statement” reads in part:

WE DECLARE that it is essential to develop, within every country of the South-east Europe:

a legal and financial framework which guarantees public service broadcasting, thus protecting the cultural and social diversity of communities;

regulations which support public service obligations on all media to provide reliable, accurate and quality information services available for public consumption;   

national and international regulatory structures to protect editorial independence in broadcasting. All regulatory structures must be balanced in representation of civil and political society and not dominated by any political faction or related organisations.

The “Final Statement” has the following to say on the status of public service broadcasting organisations:

Public service broadcasting organisations must be financially independent from government. Financial sources can include license fees, advertising, sponsorship. In order to allow for public service broadcasting to continue to be available in a changing technological environment there must be sufficient financial stability and investment into the development of new services. 

The overall governing bodies/ board of trustees/ advisory councils of public service broadcasting have no role to play in the day-to-day management of the public service broadcasters.

In order to ensure that the governing bodies reflect civil society and professional standards of journalism there must be an adequate representation of groups of civil society and elected representatives of the editorial staff of the public service broadcasters.

The top management positions of the public service broadcasters must be open for public tender and must be allocated for a fixed term regardless of any terms of office of the elected government.

The management of the public service broadcasters must protect journalists from interference from outside interests, be they political or economic.

Managers and editors-in-chief of public service broadcasters cannot receive any mandate or take instructions from any person or body whatsoever from outside the public service broadcasting organisation. They must exercise their functions strictly in the interests of the public service broadcasting organisation which they represent and manage.

Finally, the Conference on the Reform of the Broadcast Media in Yugoslavia, held in Belgrade on 10-12 December 2000, agreed that the country’s state broadcaster should be replaced with a genuine public service broadcasting organisation.  The Conference also recommended that the current system of allocating frequencies and granting broadcasting licences should be replaced by a new one, based on the European experience. We will draw on some of its conclusions below.

Broadcasting Regulation


The regulation of broadcasting takes place at several levels, including:

· The Constitution

· Statutes (press, broadcasting, company, commercial, copyright, telecommunications laws, civil and penal code, etc.);

· Other  - e.g. Royal Charter for the BBC, 

· Delegated Regulation (regulations issued by regulatory bodies, codes, guidelines, licences, also internal statues and rules of procedure developed by regulatory bodies to govern their own operation)

· Co-regulation and self-regulation  - editorial statues, codes, regulations adopted by broadcasting organizations themselves, sometimes within a legal framework established by statute of some other legal instrument.

At each of these levels, regulation concerns a different type of general or detailed issues. It is important to concentrate on issues pertinent and properly regulated at each particular level, leaving more detailed issues to be dealt with at lower levels.

Regulation should cover only issues which need to be regulated. As noted above, in a democratic system and a market economy there is a presumption of freedom in pursuing any activity and it does not need to be stated. This concerns, for example, production of radio and television programming which can be undertaken freely and without restriction; it is only the broadcasting of such programming which requires a licence and is therefore regulated by law. 

In designing the structure and composition of a Broadcasting Act, care should be taken to assign regulations to appropriate parts.

analysis and comments

General Remarks


The present text is the first draft of a future law. Therefore it is understandably incomplete and its composition will probably have to be re-arranged. 


Since it is presumably the drafters’ intention to approximate the future law to recognized European standards, consideration could be given in future work on the draft to the following issues:

· Addition of a chapter which describes norms, standards and obligations binding on all broadcasters. This could be put together in part from provisions already existing in the draft, e.g. Articles 2, 35.

· Harmonization, as far as it is possible, with the provisions of the European Convention on Transfrontier Television and the EU Directive (89/552/EEC) of 3 October 1989 on the coordination of certain provisions laid down by law, regulation or administrative action in member states concerning the pursuit of television broadcasting activities, as amended by Directive 97/36/EC (access to major events, European quotas, quotas of programming in the national language, independent production quota for all television broadcasters, etc.);

· Much more extensive regulation of cable television;

· Regulation of transfrontier broadcasting (e.g. would the law cover a transfrontier broadcaster transmitting and up-linking from Serb territory a satellite programme service aimed at a different country and broadcast in a different language? would it resolve issues of jurisdiction in transfrontier broadcasting?).  

Some consideration should also be given to the new technologies. While it would probably be unrealistic to expect early introduction of digital terrestrial television, some provision for new technologies should be made. Regulation of broadcasting only in its most traditional form cannot hope to respond to new challenges which will appear, also in Serbia, very soon. The provision of Article 4 (“Digital transmission of these programmes shall also be considered a broadcasting activity”) does not go far enough in this direction and, as written, may in fact be unnecessary. On the other hand, the article would seem to rule out “webcasting” of radio and television programme services via the Internet. Taken literally, it means that such activity would be deprived of a legal basis and therefore illegal. It helps to avoid such enumerative listing of technologies in a rapidly changing technological environment. 

The draft law lacks definitions (some definitions are scattered throughout the text, but at least the most important ones should be grouped in a special article in Chapter 1) and penal provisions. Some penal provisions are contained in Article 43, but this relates only to penalties that can be imposed on licence holders by the SBC. What, however, happens if someone broadcasts without a licence, or fails to pay his/her licence fee? Penal provisions should be dealt with in a separate chapter.

Some parts of the draft are written in a descriptive and discursive language. General clauses, while important as expressions of intent and of the “spirit” of the law, are difficult to enforce and their direct legal value is limited. 

Chapter I. General Provisions


Several times in this chapter (see especially Article 2  “The objectives of regulating the broadcasting sphere shall be the following: - meaningful use of the broadcasting spectrum based on the principles of impartiality, equality and transparency”, and the whole of Article 3), the main goal of adopting the law is described as ensuring proper use of the broadcasting spectrum. 

This, we believe, is a misconception. A broadcasting act regulates the transmission of programme services. Proper use of the spectrum is a means to this end, not an end in itself. In the present era of technological development, spectrum scarcity is no longer the main justification for regulation of broadcasting and its role as such will successively be reduced.

Chapter 1 could, in addition to containing the definitions mentioned above, lay down the general principles of Serbian broadcasting policy oriented to promoting freedom of speech and creating a pluralistic broadcasting sector comprising different types of stations (public, civic, commercial) serving the manifold needs of the Serb public. It could describe the tasks of broadcasting and put State authorities under an obligation to support the development of Serb broadcasting while respecting and safeguarding its independence. Mention should also be made here that one of the objectives of broadcasting policy and of the Serbian Broadcasting Council is that of meeting the international commitments of the Republic of Serbia in the audiovisual field.

Article 1


This article should be supplemented by adding that the law establishes public service broadcasting in Serbia.

Article 2


In its present form, this Article is misplaced. It should be transferred to the chapter dealing with the SBC and inserted at the beginning in an article describing what the goals and obligations of the Council will be. 

It could also be re-written to describe the goals of broadcasting activity. However, it is questionable whether commercial broadcasters can be expected to pursue all of these goals (e.g. a music radio station can hardly “promote civic rights and freedoms as a precondition for building a democratic society”). It should probably be replaced by a shorter description of the basic tasks of broadcasting, applicable to all three types of stations envisaged in this law. Later in the law, the obligations of different types of stations are defined at length, anyway.

Article 3


Much of this article is probably unnecessary. The telecommunications law will probably cover frequency management and the general principles laid down in this article will probably be included in that law. However, the last part  (“Concessions for the use…”) should be retained.


The phrase that frequencies are allocated “under equal conditions” is misleading. There is no equality between broadcasters if one gets “one third” of a frequency (Article 5), another a frequency for exclusive use, and yet another a whole range of frequencies to set up a national channel. 

Article 4


This article should be moved to definitions. At the same time, it should be reconsidered. Definitions are needed to clarify regulation and point precisely at what is being regulated. “Broadcasting activity” is too broad and descriptive a term from this point of view, since not everything it covers should be regulated by any law (e.g. programme production which everyone is free to engage in as a business activity), or by this law, but e.g. by telecommunications law. It should be broken down into its component parts (e.g. “broadcasting”, “broadcaster”, “programme service”, etc.) and each should be defined separately.

Chapter II.  Users of Broadcasting Frequencies

Article 5

There is absolutely no reason why “use of radio frequencies may be granted to all legal persons” only. Also natural persons must have this right. Otherwise there is no freedom of speech. 

The phrase that they must be “registered to operate in this sphere” suggests that there is a separate process of registration prior to any application for a licence to broadcast. This does not seem necessary, since the act of awarding a licence to broadcast is subject to so many conditions and reservations that a separate procedure would only unnecessarily complicate matters for potential broadcasters. If this is an administrative procedure, conducted by a government department, it may introduce a political element into the process, and could potentially be used to constrain freedom in this area, as well as to prevent applications from reaching the Council at all.
If Serb law requires registration of media establishments, then the act of awarding a licence could legally be regarded as an act of registration at the same time. The Council could maintain the register of broadcasters and cable operators itself.

The article proposes a limit of 49% on ownership of shares or interest in radio and television stations by foreign natural and legal persons. This is a policy decision for Serbia to take, but note that if FYR should accede to the EU, then ownership would have to be open to all EU persons equally. To avoid problems of this type, it might be added that this rule will apply, unless international agreements acceded to by Serbia or FYR provide otherwise.

Also, given that there is no scarcity of capacity for cable and satellite programme services and that they are not part of the natural wealth of the country, it is suggested that there is no need to restrict foreign ownership in those areas. Therefore, the limit could apply to terrestrial stations alone.

The article says further that the same radio frequency may be allocated to a maximum of three legal persons in one service area all of whom shall be listed in the relevant concession. It is not clear whether this provision is intended to allow the use of a single frequency and transmitter site to 3 separate broadcasters, perhaps on a time-share basis - i.e. one perhaps for the morning, one peak and one overnight - or whether it is to establish permission for triple partnerships for a single programme service.  If the latter then it is probably not needed as they can form a single legal person to apply for the concession.  However, if the former is the case, then it is suggested that 3 separate concessions each defined with reference to the appropriate time window, be issued.  Then, in the unfortunate event of needing to apply sanctions, the sanction would refer only to one of the operators, rather than to all three.

Article 6

It is not clear why this Article is needed - see also comments on Article 4 above. Law does not regulate production of programming and producers need no permits to do this. Article 86 introduces a 10% Independent Production Quotas for public service broadcasters. However, in other European jurisdictions all television broadcasters are obliged to meet such a quota. The Article could be amended to introduce such a quota for all Serb television broadcasters. In such a case, a definition of the independent producer should be introduced in the article devoted to definitions. 

Article 10

The reference to Article 3, para 2 is unclear - should it be instead to Article 85 para 1?

Article 11

In the third paragraph, the term should be “broadcasting area”, i.e. the same as that used in paras 1 and 2 of this Article. 

The last paragraph should read as follows: “The coverage area shall be measured on the basis of a technical design and technical standards for the quality of signal specified by the federal body in charge of telecommunications”.

Article 12

It is not clear why networking may only “last up to 3 hours per day, successively or in sum”.  This seems too restrictive.

Chapter III. Serbian Broadcasting Council

Article 13

This article needs to be reconsidered from three points of view:

· Again the question of "managing the spectrum" is brought to the fore. The definition of the Council's main general tasks should be entirely different, perhaps in line with the present Article 2. "Competences" of the Council are described in Article 35, but the norms and standards described here should be, as noted above, moved to a separate chapter defining standards binding on broadcasters.

· The legal status of the Council is far from clear. It is not enough to say that it is "an independent organization (?) exercising public authorities...", or, as in Article 33, that “it shall have the status of a legal person”. The Act should clearly fit it into the system of the State. One of the questions here is whether any government department will also have competence in the media sphere and if so, what would the division of labour and competence be. Depending on how that is settled, the Council could be defined as the state authority competent in matters of broadcasting. In this role, it should be responsible (or co-responsible, but if so then with whom and by what procedures) for determining directions of Serbia's broadcasting policy. It should be consulted on all legislation and international agreements concerning broadcasting and audiovisual matters, and it should also be involved in representing Serbia abroad in its field. If these responsibilities are vested in government departments, or duplicated between the Council and government departments, this will result in the introduction of a direct political factor into broadcasting policy, and potential disagreements resulting from overlapping areas of competence.

· The areas of competence and tasks of the Council are not fully clear. Similar bodies in other countries have some or all of the following functions: licensing, regulation (issuing secondary regulation pursuant to powers clearly granted to it in broadcasting legislation; power of appointment (e.g. or top officials of public service broadcasters); supervisory functions (e.g. monitoring of the performance of broadcasters); quasi-judicial functions; advisory functions (e.g. vis-à-vis parliament). Depending the choice of model, the tasks, duties and areas of competence assigned to the Council should be clearly listed in a separate article. 

Articles 14, 15 and 16


While the intention to ensure competent and apolitical membership of the Council is of course understandable, the method chosen for appointment of the members could profit from further serious consideration. 

It seems clear from Article 15 that the Serbian National Assembly may receive lists with hundreds of names (accompanied by voluminous documentation testifying to the fact that the candidates meet all the criteria). It will then be free to choose anyone it wishes, in a potentially highly politicised process, from among all these candidates, and the procedure by which this is to be done is completely unregulated. These procedures should either be described here, or the law should state that the National Assembly should develop them itself. 

Separation of the power of appointment of Council members from the power to designate candidates is correct. This is also true of the list of incompatibilities in Article 16. However, the likelihood that the method of selection by the National Assembly proposed here might be counterproductive is quite high. 

If this method is considered suitable for Serbia, one possibility is to develop a procedure of nomination which will produce a list of candidates whom the National Assembly could not easily reject. This would require:

· Limiting the number of "authorized proposers" (the term, as used in Article 15, is legally imprecise, because any of a potentially great number of registered organizations, associations and federations in the fields listed in Article 14 may become a “proposer” and come forward with a list of candidates);

· Developing a method of cooperation among them in proposing candidates (the formulation in Article 15 that  “the proposal shall be established in concert, through the harmonization of their views” solves little and is bound to lead to conflicts);

· Organizing the process so that the National Assembly would be presented with one list comprising e.g. 2 candidates for each seat to choose from.
Articles 17 and 18

Council members should have staggered terms. For example, every 2 years a third of the membership should be exchanged. This would ensure greater pluralism in the Council’s composition. If this idea is accepted, then in the first Council 3 members should be appointed for two years, 3 for four, and 3 for six years.


The paragraph in Article 17 beginning with “No one shall have the right unlawfully to influence….” is self-evident (no one has any right to do anything unlawfully) and is bound to be completely ineffective, and therefore useless. The second part of the paragraph is also unnecessary here, since Article 44 says everything that is to be said on the subject.


If the second sentence in Article 18 is revised to read: “One person shall not be elected to the SBC for two full successive terms”, this would make things easier in terms of Article 28. If a member resigns two months before the end of this term of office, it does not make sense to appoint someone else just for the two months, and not to be able to re-appoint him/her for the next full term. Of course, this would be just a possibility and there would be no obligation to do that.

Article 20


If the terms of Council members are staggered, then there would be no need for this article, but potentially for another provision for a situation when the Council is not complete, along the lines of Article 27.

Article 21

The difference between point 1 and point 4 in this article is not clear.

Article 22-26


It is doubtful whether these articles need to be included in the Broadcasting Act. Under Article 34 the Council will adopt its internal rules and these provisions could very well be included there. This level of detail is not necessary here.

Article 28


The desire to ensure the independence of the SBC also in a financial sense is understandable. However, this approach should be given further consideration.


If the SBC is, as it should be, recognized as a state authority, then there is no reason why it should not be financed from the budget. The Act should make sure that the budgetary allocation could not be cut or manipulated.


Telecommunications authorities usually charge fees for the use of frequencies. The Act does not mention a different kind of fee: for the act of granting the licence to broadcast. It is probably this fee that is meant in this and later articles. The Act could provide that a part of this income will be earmarked for financing the Council - to supplement its financing and so enhance its independence. Alternatively, if it is decided not to make financial provision for the Council from the state budget, the level of broadcast licence fees could be set to cover at least the Council’s administrative costs.


It is for debate whether the Council should have the legal ability to take out loans.

The phrase “No form of financial assistance to the SBC may influence its work” has little legal effect.

Article 32

Given that the Council is to be composed of 9 members, the quorum cannot be “at least half of the Council’s members”. This should be amended to read “at least 5 members”.

Article 33


As noted above, the status of a “legal person” is not enough for a body of this kind. In some countries, the Council is a constitutional body, established by virtue of a constitutional provision. 


It is not clear why the function of representing the Council can be delegated to a “third person”, and not “another member”. This wording potentially opens the way to a non-member representing the Council. 

The phrase “In the case referred to in the preceding paragraph, the authority of the third person may not exclude that of a president, i.e. deputy president of the Council” is not clear. Probably the word should be “exceed”. In any case, this should be self-evident.

Article 34

The phrase “The Statutes of the SBC shall have to conform to the law” is self-evident and should be deleted.

Article 35

As noted above, this article should be moved to a new chapter defining the programme obligations and standards to be met by broadcasters. It will then be clear that the SBC’s job is to ensure compliance with these standards.

Article 36

The provisions of this article should be transferred to that part of the present chapter, probably somewhere at the beginning, which will describe the functions, tasks and duties of the Council. In its present form, it is a form of definition of the phrase “management of the spectrum” and as such is unnecessary, or could appear in the definitions. The Council’s tasks should include an obligation to ensure conformity of Serbian radio and television programme services, including advertising and tele-shopping, to the international commitments of the Republic of Serbia.

Articles 37-38

These articles should be moved to the next chapter dealing with licensing. It is clear that also that chapter describes the activities of the Council. All the provisions dealing with licensing should be grouped together.

Article 38 states that “radio and TV programmes intended for distribution by cable shall have to obtain a concession on the basis of a request, without a public tender”. This is clear anyway, since legally speaking there is no difference between programme services broadcast over the air and those transmitted by cable. 

This is confirmed by definitions in Article 2 of the European Convention on Transfrontier Television:
(a)
"Transmission" means the initial emission by terrestrial transmitter, by cable, or by satellite of whatever nature, in encoded or unencoded form, of television programme services for reception by the general public. It does not include communication services operating on individual demand;

 (c)
"Broadcaster" means the natural or legal person who has editorial responsibility for the composition of television programme services for reception by the general public and transmits them or has them transmitted, complete and unchanged, by a third party;

Point 2 in this article should be amended to read: “2. programmes receivable on the territory of the Republic of Serbia and sent under the jurisdiction of a Party to the European Convention on Transfrontier Television other than the Republic of Serbia.

Freedom of retransmission applies whether or not the programmes are sent by satellite or encoded, so there is no need to specify it here. The addition of the reference to the Convention signifies that once Serbia accedes to the Convention, it will be under an obligation to ensure freedom of retransmission of transfrontier programme services coming from other Parties to the Convention, but not necessarily from other countries (though the assumption is that also such programme services will have free access, unless they violate international law, to the Serb public).

The article should not be deleted, as suggested in the “Alternative”. However, basic provisions on “must-carry rules” contained in it should be developed in a separate article.

Article 40

This is another article which should be moved to the part of the chapter describing the Council’s tasks and functions. 

Article 41

Continuous monitoring of all the programme services broadcast in Serbia is going to be extremely time- and labour-consuming, and very expensive. The phrase could therefore be amended to read: “continuously or from time to time at its discretion”, in order not to put the Council under an obligation to perform a task it may not have the resources to undertake.

Article 42

Parts of this article which define sanctions and penalties to be imposed by the Council should be moved to a separate chapter containing penal provisions. The remainder could be merged with Article 39 into one article.

Article 44

This article could be supplemented by a provision that the Council’s activities, and especially its dealings with other subjects, will be governed by the code of administrative procedure. As much seems clear from the provisions of this article, but this should be stated unequivocally.

Chapter IV. Procedure for Obtaining Concessions for the Use of Broadcasting Frequencies


There is some confusion about the separate competencies of the SBC and the federal body in charge of communications.  The law should group together the sections referring to each, so that there is no doubt.  Alongside that distinction, it is important that only the issuing body for each of the two kinds of licence, that for broadcasting programme services issued by the SBC, and that for the use of a radio frequency issued by the federal body in charge of telecommunications, should have the power to impose sanctions on its holder, in particular the power of revocation.

A simpler way of applying for both the licences, both of which are needed to engage in broadcasting, might be to require an applicant to submit a broadcasting licence application combined with an application for the use of a frequency.  This latter part might then be conveyed by the SBC to the federal body in charge of telecommunications. On their acceptance the applicant would receive a broadcasting licence from the SBC accompanied by the telecommunications licence for the use of the radio frequency. This one-stop approach might be preferable to the present solution which separates the two procedures, resulting in unnecessary complications both for the applicant and for the two regulatory bodies.

Article 46

For clarity between the two types of plan, the overall use of spectrum drawn up by the federal body in charge of communications, and the detailed plan covering only broadcasting uses, it is suggested that the phrase “drawn up by the SBC within the overall frequency assignment plan referred to in Article 49” could be added to the end of the first paragraph.

Article 48


To avoid the use of terms which confuse the two types of plan, it is suggested that ‘assigned’, which could erroneously be related to the Frequency Assignment Plan of the federal body in charge of communications, be replaced by a near-synonym such as ‘made available’.

Articles 50 and 52


The SBC should be free to establish its own timetable for inviting tenders, since there may be technical, staffing or other constraints, or indeed opportunities, that do not fit into a rigid annual timetable.  Once the Council has been in operation for some time, there may well be some years when no further advertising of licences is appropriate.  Therefore ‘once a year’ may be too restrictive (Article 50 paragraph 1); perhaps ‘from time to time in its discretion’.


There should be a single Article which defines the requirements placed on the SBC as to the contents of the Invitation to Tender.  Hence the provisions of Article 52 should be moved to be incorporated within Article 50.

Article 51


In addition, if the recommendation that there should be concurrent application for the telecommunications licence to be issued by the federal body in charge of communications is accepted, the documentation to support that application should be included too.

Articles 54 and 65


These two Articles appear to cover the same ground, but they conflict, for example in regard to the period allowed for technical acceptance. Article 54, since it addresses technical matters relevant to the use of the radio frequency, should be moved to replace Article 65 which can be deleted.

Article 55


This is also an Article addressing the radio frequency licence issued by the federal body in charge of communications, and so should be placed immediately after Article 57.

Article 56


Since this Article restricts ownership, it may be better grouped with Article 5. But the concept of ‘founder’ is a difficult one – see the discussion below under Articles 81 and 85. The term ‘shareholder’ or ‘participant’ may be more desirable, with a definition of ‘participant’ included in the proposed table of definitions, to include natural or legal persons. It should be noted that such a restriction could not be applied to EU-established or resident persons should the Republic of Serbia accede to that body.

Articles 57 and 58


The third paragraph of Article 57, although the heading is “Licence for the Use of radio Frequency”, talks of ‘programme broadcasting’.  This should probably be a reference to ‘the use of a radio frequency’, since the period of the broadcasting concession, also eight years, is defined in Article 58.


Article 58 concerns the broadcasting licence issued by the SBC and therefore should not appear below the heading “Licence for the Use of Radio Frequency”, but should be moved to follow other Articles referring to this licence, that is immediately after Article 53.

Article 59


Only the issuing body should have the authority to curtail the period of validity of a particular class of licence.  In this case the issuing body is the federal body in charge of communications, rather than the SBC.  The former should indeed have to consult the latter.

A further ground for revocation should be “if the SBC permanently revokes the concession in accordance with Article 43”. But “if the broadcasting is interrupted . . .” this should be subject to the caveat “except as the result of a temporary revocation of the concession by the SBC in accordance with Article 43”.  This would avoid the need to reapply for the technical licence where the sanction of temporary suspension of the broadcasting licence had been imposed by the SBC.

There is no justification for the removal of the telecommunications licence “if the user, without the approval of the SBC, drastically changes the initially given programme structure for a longer period of time.”  This is a programme matter under the jurisdiction of the SBC and regulated under the SBC’s concession. The SBC has a range of discretionary sanctions, which may or may not result in revocation of its concession. If in the end that concession is revoked, then and only then should the telecommunications licence fall, as proposed above.

Article 60


As discussed above, under Article 59, for the avoidance of doubt the “Decision ending the validity of the licence shall be taken by” “the federal body in charge of communications” (not ‘the issuing body’).

Article 61


It is suggested that both the user and the SBC should be entitled to have their views taken into account if significant changes to reception areas are envisaged in consequence of changes to technical parameters.

Article 66


The technical inspection report should be submitted, with the user’s comments, to the federal body in charge of communications, rather than to the SBC, since this is purely a technical matter.

Articles 71-80


Although the proposals contained in these Articles may need adjustment in due course, they represent an imaginative and novel way of using licence-fee abatement as an economic lever to encourage socially responsible programming in the commercial sector. It is for consideration, therefore, whether the detail should be enshrined in legislation, or whether the SBC in its general powers, should be given discretion to implement measures along these lines when setting or rebating licence fee tariffs.


It also should be noted that, as drafted, the abatements might appear to be applied to the fees due for the use of the radio frequencies (the telecommunications technical licence awarded by the federal body in charge of telecommunications). All the matters giving rise to eligibility for a rebate are of a programme content nature, not relevant to conduct under that technical licence.  It would be appropriate if rebates were to be applied to the SBC licence fees, and therefore these Articles, if retained in the legislation, should be grouped with SBC licensing Articles and clearly applied to the SBC’s licence, not that of the federal body in charge of telecommunications.
Chapter V. Public Broadcasting Service


This is a very important part of the proposed law, since the successful establishment of public service broadcasting is crucial to broadcasting reform and to the proper operation of democracy. For this reason, many provisions of this chapter should be given further serious consideration.

Articles 81 and 85


These articles leave the legal and institutional form of public service broadcasting undefined and potentially pave the way to formal administrative interference by public authorities into the operation of public service broadcasters.


“A PBS is an institution engaged in the production and broadcasting of radio and TV programmes with special obligations under this Act” (Article 81) does not sufficiently define the legal status of public service broadcasters. In a legal sense, are they going to be public institutions, public corporations, state companies, public law institutions? The answer is of key importance for securing the independence and successful operation of public service broadcasters and the law should leave no doubt on this score, or on that of who is the actual owner of real estate, buildings and other property used by these broadcasters.

Article 85 states: “Founders of the Public broadcasting services may be: the Republic of Serbia, an autonomous province, two or more municipalities, a city and municipality”. Given the crucial role assigned in this law to the “founder” (see the table on the governing bodies of public service broadcasters below), the precise meaning of this provision is of considerable importance in assessing whether this draft law meets Council of Europe standards.


Recommendation No. R (96) 10 of the Committee of Ministers on the guarantee of the independence of public service broadcasting states: “The provisions relating to the responsibility and supervision of public service broadcasting organisations and their statutory organs should be clearly defined in the governing legal framework”. Article 85 does not meet this test, because it does not specify what the ‘founder’ in this case means. In a democratic society, government and its agencies, including local self-government bodies should not be involved in media activities, especially in the role defined in Articles 89-95 of this draft law. 

The very concept of the "founder" seems like a legacy of the previous system, when artificial media pluralism was created by having different state bodies and institutions act as "founders" of different media outlets. 

Article 88 states that the Programme Boards of public stations, which are to have a decisive influence on the contents of programming, will be appointed by the “founders” of particular stations, i.e. political bodies. At the same time, according to Article 94, the Programme Board is to “protect the independence of the republic PSB”. In fact, it would, in all likelihood, serve as a mechanism for bringing external political influence to bear on the “republic PBS”. Under Article 93, the founder is also to appoint the Supervisory Board of the “republic PBS”, this time without any care being taken regarding the pluralistic or non-political membership of this board. 

At the same time, the competences of founder are not described in any way. This may mean that the founder has no competence, but it can also mean that in reality no limits are placed on the founder’s ability to interfere with the activities of the public service broadcaster, especially since it appoints, and receives reports from, all the governing bodies.

Unless the role of the “founder” can be defined in such a way that it will not infringe on the independence of public service broadcasters, very serious consideration should be given to eliminating this institution from the system of public service broadcasting in Serbia. Otherwise it will be difficult to accept that the draft law meets Council of Europe standards (see also below).

Articles 81 and 83

Article 81 states “The PBS shall receive finances for the performance of its activities consisting exclusively of state capital”. Article 83 describes how public service broadcasters are to be financed: “The PBS shall be financed from radio and TV subscription fees /ALTERNATIVE: electric meter taxes/, the state budget, sponsorships, donations and advertising, as well as other income generated by its basic activities (sales of programmes, provision of telecommunication services etc.)”.

These provisions seem contradictory (unless Article 81 should be understood as stating that public service broadcasters and all their resources are property of the State - if so, this should be developed and stated clearly), and in any case cannot be regarded as sufficient in terms of regulating the financing of public service broadcasters.

The following issues need to be resolved in the law:

1. Who sets the level of the licence fee;

2. How is it going to be collected and by what method and institution(s);

3. What are the contractual relations going to be between public service broadcasters and the institution(s) which collect the licence fee;

4. How is licence fee money going to be distributed among the many types of public service stations, and by whom;

5. What will be the method of ensuring that all the licence fee money is transferred directly to public service broadcasters and not, for example, withheld to put pressure on them.

Article 84

This article states that public broadcasting services “shall be constituted” at the levels of:

1.
republic

2.
province

3.
region 

4.
city and

5.
municipality. 

The profusion of public service radio and television stations at all these levels may have three serious consequences:

· depending on the spectrum situation in the country, it may leave an insufficient number of frequencies for the proper development of the private sector. The dual system of broadcasting clearly envisaged under the draft law cannot be complete or fully developed if there is no competition between public and private broadcasters at all levels, including the national one;

· the public service sector, as designed in the draft law, is likely to be financially unviable, due to an excessive number of public service stations – especially as regards television.

· all this will probably mean that the public service stations will be dependent for their financing mainly on public funds, and will therefore be less than  truly independent, and the quality of their programming is likely to be unsatisfactory.

In its conclusions, the Conference on the Reform of the Broadcast Media in Yugoslavia (Belgrade, December 2000) noted that “the PSBIS [the Public Service Broadcaster in Serbia] should be a national network. As such, it would need at least two terrestrial television and radio channels to create a viable service. The second television channel should have substantial regional and local input and output, including in minority languages”.

This solution, similar to FR3 in France (regional and local opt-outs within one national service, produced either by regional and local branches of a national broadcaster, or independent regional and local stations forming part of a PSB network), could be the answer to this dilemma.

The draft law as it stands leaves out of consideration the institutional arrangements (governing bodies, etc.) of all public service broadcasters except for the one at the republican level, though Article 88 says that all these broadcasters should have programme boards. It is not clear, however, who will draw up the Statutes and other by-laws which are to regulate “the number, composition, mandate and manner of decision-making” of these boards. The law cannot be regarded as complete until these matters are clearly defined. As indicated by a number of international documents cited in the introduction, the State has an obligation to guarantee the independence of public service broadcasters. At the 4th European Ministerial Conference on Mass Media Policy (Prague, 7-8 December 1994), member States undertook „to define clearly, in accordance with appropriate arrangements in domestic law and practice and in respect for their international obligations, the role, missions and responsibilities of public service broadcasters and to ensure their editorial independence against political and economic interference”.

Again, unless the legal and institutional arrangements of public service broadcasters below the national level are defined in the draft law in the spirit of the above resolution, its compatibility with Council of Europe standards will be in question.

Article
s 89-95

These articles describe the institutional arrangements to be introduced in the “republic PBS”.

The nature, manner of appointment, and competences of the governing bodies are summed up in the attached table attached below

These provisions are a cause for serious concern.

Recommendation No. R (96) 10 of the Committee of Ministers on the guarantee of the independence of public service broadcasting states in part:

    The legal framework governing public service broadcasting organisations should stipulate that their boards of management are solely responsible for the day-to-day operation of their organisation.

    The rules governing the status of the boards of management of public service broadcasting organisations, especially their membership, should be defined in a manner which avoids placing the boards at risk of any political or other interference.

    These rules should, in particular, stipulate that the members of boards of management or persons assuming such functions in an individual capacity: 

    - exercise their functions strictly in the interests of the public service broadcasting organisation which they represent and manage (…);

    - may not receive any mandate or take instructions from any person or body whatsoever other than the bodies or individuals responsible for the supervision of the public service broadcasting organisation in question, subject to exceptional cases provided for by law.

The letter and spirit of these provisions may not be reflected in the draft law. It distributes managerial functions between the politically-appointed Managing Board and the Director General and his/her staff. It also distributes control of programming between the politically-appointed Programme Board and the Director-General. In both cases, decision-making powers are vested in the two Boards, with the Director-General given the role of “acting on their decisions”. It is not clear whether membership in the two Boards would be a full-time job or not. Given that they take the major decisions, the need to wait for one or both of them to meet before a decision of some importance can be taken (programme decisions always have financial implications, and decisions on the financial front will always impact on programming).

No doubt, the intention is to ensure democratic control of the operation of the national public service broadcaster. As shown by the practice of public service broadcasting in other post-Communist countries, in reality such institutional arrangements create avenues of direct political interference in the work of these broadcasting organizations. The Programme Board is actually given the job of “lodging complaints with the director and other persons responsible for the programming in line with the general interest and special obligations set out in this Act” (Article 95). Precisely such a mechanism is likely to be abused for political purposes.

In addition, these institutional arrangements may deprive the public service broadcaster of efficient management, capable of setting and executing a clear policy and of reacting rapidly to changing circumstances. Management by one committee is difficult enough; management by a number of committees could be a recipe for disaster. 

It cannot be stressed strongly enough that this entire institutional structure should be reconsidered with a view to:

· reducing or eliminating the role of the founder in terms of appointment of governing bodies of PSB;

· creating one supervisory body, appointed (e.g. by the SBC) for a fixed and secure term of office. It should be responsible for appointing the Director General for a fixed term of office, setting general policy without the possibility of interfering into the operation of PSB, and dismissing the Director General only in circumstances clearly defined in the law, and by at least a qualified majority of votes;

· creating efficient management in the form either of a Board of Management presided over by the Director-General, or of the Director-General alone, with the power to appoint other staff and run the organization.

Article 96

Civic sector radio and television stations are potentially an important part of Serbia’s audiovisual landscape. This article should be developed in order to define:

· how they differ from other privately-owned stations and how will the status of civic stations conferred on them;

· whether they will be granted any privileges or tax or fee exemptions;

· whether they will be allowed to broadcast as much advertising as other privately-owned stations;

· and whether there will be any penalties for broadcasters who “pose” as civic stations in order to receive preferential treatment and privileges, and then operate as normal commercial stations.

Governing Bodies of the “Republic PBS”

	Name 
	No of members
	Term
	Appoint-ed by
	Competences

	Mana-ging Board
	9
	5 years
	Founder
	· decide on financial, organizational and technical issues;

· propose Statutes to founder;

· submit to founder a report on the operation of the station;

· decide on the distribution of income;

· other duties 

	Pro-gramme Board
	18 (6 de-puties, 12 experts)
	5 (or 3) years
	Founder or Nat’l Assem-bly
	· adopt programme plan 

· monitor its implementation   

· appoint directors of the radio and TV and editors-in-chief;

· intervene with director and others on  programming issues;

· review complaints by the public 

· submit to founder an annual report on programming

· request SBC support in defending its own independence; 

· other duties 

	Director General
	
	5 years
	Founder (by public contest)
	· represent the station;

· manage the work and business operations 

· ensure legality of work and business operations;

· act on the decisions of the managing and programme boards;

· responsibility for attainment of programme concept established of the Programme Board 

	Super-visory Board
	5 (3 nomi-nated by parlia-mentary committees, 2 by SBC)
	?
	Founder
	Supervise business operations, 

submit annual report to the founder


Chapter VI. Prevention of Inadmissible Media Cross Ownership


The intoduction of genuine plurality of voice is a priority.  It is therefore for consideration that all PBS bodies should by absolutely prohibited from participation, however limited, in commercial broadcasting concessionaires or licensees.

Article 97


For the avoidance of doubt, it may be better to start the Chapter with a definition of ‘media cross-ownership’ rather than immediately ‘inadmissable media cross-ownership’. It is then possible to examine which combinations of ownership ‘may violate the principle of pluralism . . .’ in subsequent Articles. As discussed below, there may be circunstances when newspapers published less frequently than daily are relevant and so in this Article the word ‘daily’ could appropriately be deleted.

Article 98


There is unlikely to exist an inadmissability case if broadcasters in an area publish local newspapers which do not circulate in the same area, and so the caveat ‘ciculating in the same area’ could reasonably be added to the limitation in point 6 of paragraph one. However, to ensure that there are no serious overlaps, throughout this Article the term ‘same area’ should be defined as including areas which overlap to a significant extent.


A cross-ownership problem of limited pluralism may arise between two national broadcasters even at the 30 per cent ownership level, a level which in some cases can confer practical control. This may not be significant between different media, but national broadcasters have a particularly powerful share of voice. A tighter limit of, say, 5 per cent, between broadcasters with national coverage is recommended.

Chapter VII. Advertising and Sponsorship


This Chapter should seek to follow closely the international norms found in the European Convention on Transfrontier Television. In some important respects there are significant omissions and the draft could follow the text of the Convention more closely. There is a complete absence of reference to tele-shopping, and the title of this Chapter could helpfully be amended to read “Advertising, Tele-Shopping and Sponsorship”.


The other significant change that is required if the text is to conform to international agreements is that upper limits on advertising time and duration must be applied to all classes of broadcaster, including those in the commercial sector, which is the opposite of the approach taken by Article 110.

Article 105


There is no reference to tele-shopping or to exhorting minors in that regard, or to the featuring of news presenters. It is proposed that the text should closely follow the European Convention, as follows:

Advertising and Tele-Shopping

Article 105

Advertising and tele-shopping of tobacco products, alcoholic beverages, medicines and medical treatments which are only available on medical prescription as well as goods and services the trade in which is prohibited (narcotic drugs, arms, pornography, smuggling, prostitution, quackery, pettifoggery etc.) is prohibited. 


Advertising and tele-shopping addressed to or using children shall avoid anything likely to harm their interests and shall have regard to their special susceptibilities.


Tele-shopping shall not exhort minors to contract for the sale or rental of goods and services.

The publishing of untrue, deceitful, surreptitious and subliminal (affecting sub-conscience) advertisements and tele-shopping is prohibited as well as advertising of free [?] professions [the analyst is unsure of the meaning of this translation].


All advertisements and tele-shopping shall be clearly distinguishable as such and recognisably separate from the other items of the programme by optical or acoustic means. Advertisements and tele-shopping spots shall, in principle, be broadcast in blocks.


Advertising and tele-shopping shall not feature, visually or orally, persons regularly presenting news and current affairs programmes.

Article 106

The second paragraph totally prohibits the interruption by advertisements of news, religious and children’s programmes.  To this should be added current affairs.  But for all categories, except broadcasts of religious services, advertising could be allowed where the programme is longer than 30 minutes.  The drafters should consider their reasoning behind restrictions greater than those contained in the Convention.


A phrase appears to have been omitted from paragraph four, which seeks to follow the Convention, namely that “feature films . . . may be interrupted once for each complete period of forty-five minutes. A further interruption . . .”

Article 109


Given that PBS also has access to funds not available to commercial broadcasters, and in order not to stifle a healthily-funded commercial sector, it is considered that a lower limit on the amount of advertising time allowed to PBS is appropriate. Audience research also indicates that viewers are most irritated by prolonged advertisement breaks in programmes, and their restriction would add to the public perception of the quality of PBS content.

Article 110

The first paragraph contradicts the provisions of the European Convention and should be deleted in its entirety.

Article 111

To conform to the European Convention’s provisions on sponsorship insert a new paragraph:


Programmes may not be sponsored by a natural or legal person whose principal activity is the manufacture or sale of products, or the provision of services, the advertising of which is prohibited by Article 105.
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