ANEM Legal Service

UNCONSTITUTIONAL AND UNDEMOCRATIC SOLUTIONS OF THE DRAFT LAW ON PUBLIC INFORMATION

a. Ban on rebroadcasts of foreign programs (Article 27 (1) of the Government of Serbia's draft law)

i. Contravention of the constitution 

Article 27 (1) of the draft Law on Public Information which the Serbian Parliament is to read in its  session on Tuesday, October 20, runs counter to Article 46 of the Serbian Constitution, which guarantees the freedom of the media, prohibits censorship and provides that only a competent court can rule to stop distribution of press or relay of information via other mass media, if the information contained in them jeopardises certain fundamental principles of the social order -- the constitutional order, territorial wholeness and independence of Serbia, the guaranteed freedoms and rights of man and citizen, or if it foments national, racial or religious intolerance and hatred. 

Article 27 (1) also runs counter to the current international and European standards which FR Yugoslavia has ratified (Article 19 of the International Covenant on Civil and Political Rights and Article 10 of the European Covenant on Human Rights).

ii. Imprecision

Article 27 (1) does not specify clearly what "political-propaganda contents" are. The only things clear are that the Serbian Information Ministry will be the arbiter of that, as the Article 71 of the draft law provides that the ministry is authorised to monitor the enforcement of the law, and that Article 27 (1) allows the utmost arbitrariness i.e. abuse of authority by the ministry. 

iii. Unusefulness

Article 27 (1) does not achieve any goal that can be justified by general or interests of the state. Flow of information cannot be stopped in the era of modern telecommunication systems (medium wave, satellite, Internet broadcasts and the like).

ANEM Legal Service recommends that Article 27 (1) be dropped from the draft Law on Public Information because it is unconstitutional, unclear, unuseful, and harmful to the intersts of Serbia. Article 74 should also be dropped from the draft law. 

b. Penalties (Articles 73 - 80 of the draft Law on Public Information)

Articles 78-80 of the draft law are a gravest violation of the most important legal norms of the Republic of Serbia, FR Yugoslavia and the international community. It is difficult even to list the regulations of international conventions, Yugoslav and Serbian Constitutions and penal laws that these regulations of the draft Law on Public Information breach. 

These regulations of the draft law primarily breach the right to fair trial guaranteed in Articles 26-29 of the Yugoslav Constitution, Articles 22-24 of the Serbian Constitution, Article 14 of the International Covenant on Civil and Political Rights and Article 6 of the European Covenant on Human Rights.  

Furthermore, they introduce the premise of guilt into penal procedures: the accused must prove the truthfulness of the published information. Should the accused fail to appear for hearing or chose to defend himself by silence, the accused will be deemed guilty as charged. This runs counter to the position taken by the European Court of Human Rights in the case of Ligens v. Austria, ECHR A 103, but also to the basic principle of supposition of innocence in penal procedures). 

According to the draft law, an urgent hearing is scheduled within 24 hours of the delivery of the summons. The summons can be considered delivered if wedged into the door of the accused. Thus the accused may be unaware of the procedures. Furthermore, the procedure must finish within 24 hours of the delivery of the summons, and enforcement of the court's ruling cannot be postponed by appeal. The term for the enforcement of the ruling is also 24 hours of its delivery by wedging into the door of the convicted. If the convicted does not pay the fine within the 24-hour deadline, the payment will be enforced within that deadline by confiscation of all movables and immovables owned by the convicted and their public auction within 7 days. 

ANEM Legal Service recommends these regulations be dropped from the draft law. Media offences should be dealt with in general and regular offence procedures while the amount of the fines should be brought into accordance with the general Penal Law.
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