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Introduction

1. I have been asked by the Council of Europe to advise the Council of Europe on the extent to which the Serbian Public Information Law adopted on 20th October 1998 meets accepted international and European standards concerning freedom of expression and freedom of the media.

2. In my view the Public Information Law falls short of those international and European standards in a number of important respects.

3. The best articulation of European standards of freedom of expression and freedom of the media is Article 10 of the European Convention on Human Rights. This provides:

"(1)
Everyone has the right to freedom of expression. This right shall include freedom to hold opinions and to receive and impart information and ideas without interference by public authority and regardless of frontiers. This Article shall not prevent States from requiring the licensing of broadcasting, television or cinema enterprises.

 (2)
The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject to such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a democratic society, in the interests of national security, territorial integrity or public safety, for the prevention of disorder or crime, for the protection of health or morals, for the protection of the reputation or rights of others, for preventing the disclosure of information received in confidence or for maintaining the authority and impartiality of the judiciary." 

4. Although at first sight Article 10(2) may appear to permit substantial restrictions on freedom of expression, the ability for member states to do so consistently with the Convention has been curtailed by the jurisprudence of the European Court of Human Rights. Among the principles which have become well-established are the following:

a.
A restriction will only be compatible with Article 10 if it is for one of the permitted aims and only if this aim is the genuine reason for the restriction.

b.
The restriction must be "prescribed by law". The law must be accessible and allow people within the member state to predict with a reasonable degree of certainty whether the restriction can be applied to them.

c.
The restriction must be "necessary in a democratic society". This is one of the most important principles and has been further elaborated. Thus:

i.
The restriction will only be compatible with the Convention if there is a "pressing social need” for it.

ii.
Even then, the restriction must be proportionate to the aim to be achieved.

iii.
Because the Convention is an international instrument intended to cater for many different countries with diverse legal systems, cultural traditions and concerns the European Court has recognised that member states must have a "margin of appreciation". This means that there is an element of discretion in judging the appropriate boundary between freedom of expression on the one hand, and the various aims listed in Article 10(2) on the basis of which expression can be restricted on the other. However, the European Court of Human Rights has invariably commented that this "margin of appreciation" is not unlimited. It goes hand in hand with the European supervision which the Court exercises. Thus the member state must be ready to demonstrate that the reasons for the restriction are both "relevant" and "sufficient" to the satisfaction of the European Court. 

iv.
The Court has recognised that in a democracy, freedom of expression is a right of vital importance. It is wrong to approach it as one interest which is of the same order as the interests referred to in Article 10(2) and to be weighed in a balance against those other interests. Rather those interests are to be strictly construed and it is only if the other tests referred to above can be satisfied that restrictions on freedom of expression will be justified.

v.
The right of freedom of expression embraces all different kinds of expression and subject matters. However, the Court has placed particular importance on speech concerning political questions or other matters of general public concern. In this area, restrictions on freedom of expression are examined with particular care and the scope for the application of the "margin of appreciation" doctrine is correspondingly reduced.

vi.
Article 10(2) applies to all formalities, conditions, restrictions or penalties on the exercise of freedom of expression. Within these categories restrictions which apply in advance of and have the effect of preventing publication are liable to be scrutinised with particular care by the European Court of Human Rights.

5. In my opinion the Public Information Law of Serbia contains many restrictions which would not satisfy these tests and the restrictions would accordingly not be compatible with the European principles of freedom of expression. I give examples in the following paragraphs. They are, though, only examples and not intended to be an exhaustive analysis of the law or of the respects in which it fails to comply with the Convention.

6.
Restrictions concerning articles or information which violate the honour or dignity of the individual
a.
It is common for European legal systems to confer a civil claim for compensation for injury to reputation. In itself this is not contrary to the European Convention which acknowledges that "protection of the reputation or rights of others" may be a legitimate ground for restricting freedom of expression. I notice also that Article 11 is confined to "untruthful" allegations. This is an important qualification and of some importance in preserving freedom of speech. However, it does not go far enough in protecting the media against unwarranted claims.

b.
An important aspect of freedom of expression is the right to comment, especially about politicians or those who are prominent in public life. Comments of this kind may not be amenable to proof and so a defence of "truth" does nothing to protect this kind of speech. Freedom of expression includes the right to make comments which are robust, trenchant and even hurtful
. However the European Court has repeatedly said that freedom of expression includes the right to say things which shock and offend
. A defence of "fair comment" to a claim for damages for injury to reputation is a vital ingredient of a democratic state but is not included in this law.

c.
Ordinarily claims for injury to reputation are civil matters in which the state is not involved. Criminal proceedings for libel sit uncomfortably in a modern democratic state and are reminiscent of a time when the criminal law punished libels to quell public disorder. It is disturbing therefore to see that articles which violate the rights of individuals (e.g. by publishing material contrary to Article 11 of the Law) can be the subject of criminal proceedings (see Article 69) and be the subject of very large fines. The fact that this criminal offence can be committed even though there is no threat to public order and that the fine may be so large means that the law would be likely to be regarded as a disproportionate response to the fear of libels.

d.
Since defamation constitutes a criminal offence it can be the basis for the public prosecutor invoking the extraordinary powers in Articles 42-43 of the Law. These provide that the prosecutor may seek an order preventing publication on (amongst other grounds) the basis that publication would "violate guaranteed freedoms and rights of the citizen". The court is required to hear the application within 6 hours. It is obliged to grant an order immediately. A further hearing to decide whether the order should continue must be heard within 3 days. 


Although the European Court of Human Rights has rejected the argument that prior restraint (i.e. an order preventing publication taking place at all) is not of itself a contravention of the Convention, it does, as already indicated, call for particularly careful scrutiny to see whether the measure is proportionate
. I do not see how the Public Information Law could satisfy this criterion in this respect. The very broad grounds on which the public prosecutor can initiate proceedings, the speed with which the court must first act, the (apparent) lack of discretion to refuse the order, the speed with which the hearing must take place after notice to the publisher are all features which lead me to this conclusion.

7.
Speed of criminal proceedings
a.
I have referred above to the emphasis on speed in proceedings by the public prosecutor for an order to prevent publication. Speed appears to be of pre-eminent importance in criminal proceedings. I note that the first degree authority must schedule an oral hearing within 24 hours. The summons for such a hearing may be nailed to the publisher's property if the designated person cannot be served personally. If service in this manner cannot be achieved, notice of the hearing can be given through the media. This is not a reliable system for bringing the imminent hearing to the attention of the publisher.

b.
The defendant is then expected to assemble all his evidence to produce to the court at very short notice. The hearing must be concluded within 24 hours of the service of the summons. It would be remarkable if even the most well-organised publisher could discharge a burden of proving the truth of any contentious story within that time scale. I note moreover that, although an appeal may be brought, it does not have the effect of suspending the execution of the decision (see Article 72). The effect of these procedural provisions will be to deprive of any real value the notional defence of "truth" which the Law appears to grant. 

8.
Prohibition on retransmissions of broadcasts from foreign broadcast organisations founded by foreign governments
a.
Article 10(1) of the European Convention explains that the right of freedom of expression includes the freedom to receive and impart information without interference by public authority and regardless of frontiers. It thus expressly prohibits a restriction imposed because of the foreign origin of the material.

b.
It is right that Article 10(1) does not prevent States from requiring broadcasters to be licensed. However the European Court of Human Rights has found that this sentence is directed primarily at the technical aspects of broadcasting (a consideration which was of greater importance when the physical constraints of available wavebands meant that a form of rationing by licensing was justified). Restrictions which are based on content of the broadcast material must be for one of the aims listed in Article 10(2) and must comply with the principles which I have previously set out44
c.
The present law (Article 27) simply prohibits the total or partial transmission or retransmissions of radio or television broadcasts "of a political propaganda in the Serbian language or languages of the national minorities in the Republic of Serbia from foreign broadcast organisations funded by foreign government or their organisations" except where there is reciprocity on an inter-state basis.

d.
This plainly does not conform with any of the principles which I have outlined above for a restriction on freedom of expression to be lawful. It is a clear breach of the standard set by Article 10.

9.
Compatibility with other international Instruments

I have focused so far on the compatibility of the Public Information Law with the European Convention of Human Rights. The equivalent provision of the International Covenant on Civil and Political Rights (Article 19) provides:

"(1)
Everyone shall have the right to hold opinions without interference.

"(2)
Everyone shall have the right to freedom of expression; this right shall include freedom to seek, receive and impart information and ideas of all kinds regardless of frontiers, either orally, in writing or in print, in the form of art, or through any other media of his choice.

"(3)
The exercise of the rights provided for in paragraph 2 of this article carries with it special duties and responsibilities. It may therefore be subject to certain restrictions, but these shall only be such as are provided by law and are necessary:



(a)
For respect of the rights and reputations of others;

(b)
For the protection of national security or of public order (order public), or of public health or morals."

10.
Article 19 of the Universal Declaration of Human Rights says:

"Everyone has the right to freedom of opinion and expression; this right includes freedom to hold opinions without interference and to seek, receive and impart information and ideas through any media and regardless of frontiers."

11. Neither of these other international instruments has attracted the same detailed consideration as the European Convention of Human Rights. However, I would expect neither to be interpreted in a way less favourable to freedom of expression than the European Court of Human Rights has interpreted Article 10 of the European Convention. Indeed, as can be seen, the European Convention acknowledges a somewhat wider range of legitimate aims by reference to which the freedom can be restricted. It follows that I do not consider that the Public Information Law of Serbia is consistent with either the Universal Declaration or with the International Covenant.
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